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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance 
review  of  the  Montana  Board  of  Cosmetologists.  The 
review  was  conducted  in  response  to  the  1977  Sunset 
Law,  which  terminated  the  board  on  July  1,  1981. 

The  review  focused  upon  an  examination  of  board 
operations.  It  does  not  encompass  an  audit  of  the 
board  s financial  transactions  or  overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Audit  Committee.  Nevertheless,  we  discussed 
the  contents  of  the  report  with  a number  of  individuals 
and  organizations,  including  the  director  of  the 
Department  of  Professional  and  Occupational  Licensing, 
the  members  of  the  Board  of  Cosmetologists,  the 
Department  of  Health  and  Environmental  Sciences,  the 
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Department  of  Business  Regulation,  the  Montana 
Association  of  Barbers  and  Beauticians,  and  the  Montana 
State  Cosmetologists  Association. 

We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
his  staff  for  the  assistance  they  provided  during  the 
review.  We  also  wish  to  thank  the  members  of  the 
cosmetology  trade  for  assistance  they  gave  us. 


Respectfully  submitted, 


Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 


11 


TABLE  OF  CONTENTS 


Pa9e 

List  of  Illustrations  vi 

Appointive  and  Administrative  Officials  vii 

Chapter  I 

Background  1 

Report  Objectives  1 

Cosmetology  Trade  2 

Chapter  1 1 

Board  of  Cosmetologists  5 

Introduction  5 

Board  Operations  7 

Structure  7 

Staffing  and  Funding  8 

Board  Goals  and  Objectives  10 

Board  Functions  11 

Licensing  11 

Operator  and  Manager-Operator  11 

Instructor  12 

Electrologist  12 

Salons  and  Schools  of  Cosmetology  13 

Itinerant  Cosmetologists  14 

Reciprocity  15 

Examinations  15 

Complaints  17 

Other  Board  Functions  20 

Exemptions  From  Regulation  21 


iii 


TABLE  OF  CONTENTS  (Continued) 


Page 

Chapter  III 

Other  Regulation  23 

State  and  Federal  23 

Regulation  by  Trade  Associations  24 

Regulation  in  Other  States  25 

Chapter  IV 

Areas  for  Legislative  Consideration  27 

Cosmetology  Practice  Authority  28 

Combining  Regulatory  Functions  29 

Operator  and  Manager-Operator  License 
Distinctions  31 

Inspections  33 

Adequacy  of  Inspections  33 

Transfer  of  Inspection  Functions  34 

Price  Advertising  Restrictions  35 

Student  Training  and  Credit  Requirements  36 

Training  Duration  36 

Credit  Hours  and  Student  Withdrawal  37 

Student  Transfers  37 

Reexamination  38 

Student  Registration  and  Status  Reports  39 

Proprietary  School  Act  40 

Reciprocity  41 

Exemptions  from  the  Cosmetology  Law  42 

Standards  of  Practice  42 


iv 


TABLE  OF  CONTENTS  (continued ) 


Pa^e 


Board  Membership  and  Appointments  43 

Public  Membership  43 

Gubernatorial  Appointments  44 

Board  Member  Nomination  44 

Association  Membership  on  Board 
Committee  44 

Licensee  Reporting  Requirements  45 

Administrative  Functions  45 

Reporting  Requirements  of  Boards  46 

Automated  License  Records  46 

Multi-year  Renewal  47 

Other  Areas  of  Consideration  47 


v 


LIST  OF  ILLUSTRATIONS 


No . Page 

1 Fee  Schedule  9 

2 Board  of  Cosmetologists, 

Financial  History  10 

3 Number  of  Applicants  Passing  the 

Examinations  16 

4 Total  Licenses  Issued  by  the  Board  17 

5 Summary  of  Complaints  19 

6 Comparison—Montana  and  Other  States; 

Regulation  of  Cosmetologists  26 


vi 


APPOINTIVE  AND  ADMINISTRATIVE  OFFICIALS 


BOARD 

OF  COSMETOLOGISTS 

Term 

Expires 

June  Baker 
President 

Miles  City 

1984 

Dorothy  Turner 
Vice-President 

Great  Falls 

1983 

Jacques  Romeijn 
Secretary-Treasurer 

Billings 

1981 

DEPARTMENT  OF  PROFESSIONAL  AND  OCCUPATIONAL 

LICENSING 

Director 


Ed  Carney 
Kathryn  Tucker 


Administrative  Assistant 


Digitized  by  the  Internet  Archive 

in  2016 


https://archive.org/details/boardofcosmetolo1980mont 


Chapter  I 
BACKGROUND 


This  sunset  performance  review  addresses  state 
regulation  of  cosmetologists  by  the  Board  of  Cosmetolo- 
gists--a  state  board  within  the  Department  of  Profes- 
sional and  Occupational  Licensing. 

REPORT  OBJECTIVES 

The  1977  Legislature  passed  a law  terminating 
numerous  regulatory  boards  and  agencies,  including  the 
Board  of  Cosmetologists.  This  law,  commonly  referred 
to  as  the  "sunset  law,"  requires  the  Legislative  Audit 
Committee  to  conduct  a performance  review  of  each 
terminated  agency.  The  performance  review  must  objec- 
tively examine  the  need  for  each  regulatory  board/ 
agency  and  the  audit  committee  must  offer  recommenda- 
tions for  reestablishment  or  modification. 

The  sunset  law  also  requires  an  examination  of  the 
following  questions  during  the  conduct  of  the  commit- 
tee's review: 

(a)  Would  the  absence  of  regulation  significantly 
harm  or  endanger  the  public's  health,  safety, 
or  welfare? 

(b)  Is  there  a reasonable  relationship  between 
the  exercise  of  the  state's  police  power  and 
the  protection  of  the  public's  health,  safe- 
ty, or  welfare? 

(c)  Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately 
protect  the  public? 
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(d)  Does  the  regulation  have  the  effect  of  direct- 
ly or  indirectly  increasing  the  costs  of  any 
goods  or  services  involved  and,  if  so,  to 
what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the 
public  than  the  harm  which  could  result  from 
the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of,  and  have 
as  their  primary  effect,  the  protection  of 
the  public? 

Using  the  information  contained  in  this  report, 
and  that  gathered  during  a public  hearing,  the  commit- 
tee will  address  these  six  questions.  During  the 
hearing  process,  testimony  and  comments  will  be  heard 
from  the  board/agency,  the  profession,  and  interested 
members  of  the  public. 

In  defining  legislative  intent,  the  sunset  law 
(section  2-8-101(2),  MCA)  states  that,  by  requiring 
periodic  evaluation  in  the  form  of  a performance  re- 
view, the  legislature  will  be  in  a better  position  to 
ensure  that  agencies  and  programs  exist  only  to  be 
responsive  to  state  residents’  needs.  The  sunset  law 
terminates  the  Board  of  Cosmetologists  on  July  1,  1981. 
COSMETOLOGY  TRADE 

Cosmetologists  deal  with  the  personal  appearance 
needs  (hair  dressing  and  beauty  culture)  of  both  men 
and  women.  Services  provided  by  cosmetologists 
generally  involve  conditioning  and  affecting  changes  to 
the  hair,  scalp,  face,  arms,  or  hands.  Services  are 
offered  by  cosmetologists  through  licensed  hairdressing 
or  beauty  salons. 
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There  are  also  several  cosmetology  establishments 
in  the  state  that  provide  electrology  (permanent 
removal  of  superfluous  hair)  services.  The  individuals 
and  salons  providing  this  specific  service  are  required 
to  obtain  the  appropriate  individual/salon  license. 

According  to  board  records,  during  fiscal  year 
1978-79,  the  board  issued  or  renewed  a total  of  4,404 
operator  and  manager-operator  licenses  and  755  salon 
licenses.  The  board  also  licensed  13  electrologists 
and  10  electrology  salons. 

In  addition  to  licensing  individuals  who  provide 
cosmetology  services,  individual  cosmetology 
instructors  and  schools  of  cosmetology  located  within 
the  state  must  be  licensed.  In  fiscal  year  1978-79, 
the  board  licensed  85  instructors.  In  some  cases, 
salon  owners  may  also  instruct  in  or  own/operate  a 
school  of  cosmetology.  Both  establishments  must  meet 
the  respective  qualifications  and  be  licensed 
independently  of  each  other.  For  example,  no  school  of 
cosmetology  may  be  operated  in  connection  with  a beauty 
salon.  Currently,  there  are  13  cosmetology  schools  or 
colleges,  located  in  9 cities  throughout  Montana.  As 
of  January  1980,  there  were  360  students  enrolled  at 
the  various  schools. 

Based  on  trade  statistics,  there  are  now  over 
1,300,000  licensed  operator/manager-operator  cosmetolo- 
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gists  and  over  250,000  licensed  salons  providing 
services  in  the  U.S..  There  are  over  3,500  schools  of 
cosmetology  located  throughout  the  U.S..  Currently, 
there  are  approximately  5.8  licensed 
operator/manager-operator  cosmetologists  per  1,000 
population  in  the  state  of  Montana.  The  national 
average  is  also  about  5.7  cosmetologists  per  1,000 
population. 
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Chapter  II 

BOARD  OF  COSMETOLOGISTS 

INTRODUCTION 

The  Montana  State  Examining  Board  of  Beauty  Cultur- 
ists,  as  the  Board  of  Cosmetologists  was  originally 
named,  was  created  in  1929.  The  original  board  worked 
closely  with  the  state  Board  of  Health.  At  that  time, 
the  Board  of  Health  approved  the  prescribed  sanitation 
rules  of  the  board,  provided  a list  of  nominees  for 
appointment  to  the  board  and  appointed  an  inspector  to 
monitor  the  sanitary  conditions  of  the  salons  through- 
out  the  state.  The  original  law  also  defined  the 
practice/teaching  of  cosmetology  and  made  it  illegal  to 
practice  or  teach  cosmetology  for  compensation  without 
first  obtaining  the  appropriate  license. 

In  1939,  the  law  was  amended  to  require  licensure 

* 

of  any  facility  wishing  to  provide  education  in  the 
field  of  cosmetology.  These  amendments  also  specified 
the  various  requirements  that  had  to  be  fulfilled  by 
the  schools  of  cosmetology. 

In  1975  the  law  was  further  amended  to  extend 
additional  regulatory  responsibility  to  the  board 
regarding  the  practice  of  electrology.  This  amendment 
made  it  necessary  for  electrologists  to  secure  a li- 
cense to  practice. 

The  present  cosmetology  law  specifies  the  stan- 
dards and  qualifications  required  for  licensure  of  the 
various  facets  of  the  trade.  The  Board  of  Cosmetolo- 
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gists  is  responsible  for  ensuring  that  these  standards 
and  qualifications  are  met.  The  board  performs  the 
following  functions  as  set  forth  in  the  Montana  Codes 
Annotated  (MCA): 

1.  establish  the  regulations  necessary  to  enable 
adequate  administration  of  the  laws; 

2.  prescribe  rules  for  the  qualification,  exami- 
nation, and  registration  of  applicants  to 
practice  or  teach  cosmetology  and  applicants 
for  manager-operator,  salon  and  school  li- 
censes ; 

3.  prescribe  rules  for  the  regulation  and 
instruction  of  apprentices  and  students, 
including  standard  school  curriculums; 

4.  prescribe  rules  for  the  conduct  of  schools  of 
cosmetology; 

5.  provide  responsible  administration  of  appro- 
priate written  and  practical  examinations; 

6.  prescribe  rules  for  the  examination  and 
registration  of  applicants  for  a license  to 
practice  electrology/establish  a electrology 
salon; 

7.  ensure  that  teachers  obtain  the  required 
annual  30  hours  of  continuing  education  from 
a board  approved  school  prior  to  renewal  of 
license; 

8.  subject  to  the  approval  of  the  Department  of 
Health  and  Environmental  Sciences,  prescribe 
sanitation  rules  necessary  to  prevent  the 
creation  and  spread  of  infectious  and  conta- 
gious diseases; 

9.  appoint  an  inspector  to  inspect  each  salon  or 
school  in  the  state  at  least  annually  to 
ensure  compliance  with  sanitation  and  other 
requirements ; 

10.  prescribe  the  amount  of  fees  to  be  paid  for 
the  various  facets  of  licensure  up  to  a 
maximum  set  by  law; 

11.  review  complaints  or  inappropriate  actions  of 
licensees  to  determine  grounds  for  disci- 
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plinary  measures  including  revocation,  suspen- 
sion, or  denial  of  a license,  and  provide  a 
notice  and  opportunity  for  hearing  on  such 
issues ; 

12.  generally  prescribe  rules  for  the  conduct  of 
the  persons,  firms,  or  corporations  affected 
by  the  cosmetology  law. 

BOARD  OPERATIONS 


Structure 

The  present  Board  of  Cosmetologists  is  composed  of 
three  members.  Each  member  must  be  a licensed  cosmetol- 
ogist and  have  been  actively  engaged  in  the  trade  for 
at  least  five  years  before  appointment.  No  two  members 
of  the  board  may  be  members  of  or  affiliated  with  a 
school  of  cosmetology.  Each  member  must  be  at  least  18 
years  old  and  a graduate  of  high  school  or  its  equiva- 
lent. In  addition,  each  member  must  have  been  a resi- 
dent of  the  state  for  at  least  five  years  immediately 
prior  to  appointment.  Board  members  are  appointed  by 
the  governor,  generally  from  a list  of  six  persons 
recommended  by  the  Montana  State  Cosmetologists  Associ- 
ation. Members  are  appointed  for  four-year  renewable 
terms . 

The  board  is  required  to  hold  at  least  two  meet- 
ings each  year  to  administer  examinations  and  conduct 
general  business.  The  board  may  specify  the  time  and 
place  for  administering  the  examinations;  however,  they 
are  generally  held  in  either  Billings  or  Great  Falls  at 
a school  of  cosmetology. 
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Board  members  receive  $25  per  day  for  each  day  in 
actual  attendance  at  any  meeting  of  the  board.  Board 
members  also  receive  regular  travel  expense  reimburse- 
ment normally  provided  by  the  state. 

Staffing  and  Funding 

The  board  is  attached  to  the  Department  of  Profes- 
sional and  Occupational  Licensing  for  administrative 
purposes,  but  the  board  remains  automomous  in  decision- 
making functions  regarding  the  licensing  and  policy 
making  process.  The  department  provides  administrative 
support  in  the  form  of  secretarial,  legal,  budgeting, 
and  accounting  services.  The  department  currently 
allocates  3.1  full-time  staff  positions  to  the  board. 
These  positions  include  a full-time  inspector  for  the 
board.  The  inspector's  duties  include  statewide  inspec- 
tion of  school  and  salon  sanitation  and  equipment,  as 
required  by  board  rule. 

The  board  is  financed  from  an  account  in  the 
earmarked  revenue  fund.  Money  for  the  fund  is  derived 
from  the  collection  of  license,  renewal,  inspection, 
examination,  and  student  registration  fees.  The  cur- 
rent fees  charged  by  the  board  are  indicated  in  Illus- 
tration 1.  Except  for  the  $25.00  shop/school  initial 
inspection  fee  and  the  $10  late  renewal  fee,  the  amount 
of  the  fees  may  be  set  by  the  board  up  to  a limit  set 
by  law,  so  as  to  maintain  a fund  balance  that  is 
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adequate  to  administer  the  provisions  of  the  law. 
Currently,  only  the  fee  for  a duplicate  license  is  at 
the  maximum. 


FEE  SCHEDULE 


Manager- 


Type  of  Fee**  Operator 

Operator 

Instructor 

Salon 

School 

Electrologist 

Examination 
& Licensure 

$26 

/C 

$40 

* 

$60 

Reexamination 

$20 

* 

$30 

-A. 

$50 

Initial  Inspec- 
tion & License 

* 

* 

* 

$35 

$75 

* 

Renewal 

$ 6 

$10 

$10 

$10 

$50 

$10 

Late  Renewal 

$10 

$10 

$10 

$10 

$10 

$10 

Reciprocity 

$56 

* 

* 

* 

$60 

Advanced 

School-' 

•A. 

* 

$50 

$50 

$50 

Teacher  Train- 
ing Unit 

* 

* 

$50 

Duplicate 

License 

$ 4 

$ 4 

$ 4 

$ 4 

$ 4 

$ 4 

Temporary 

License 

$ 4 

/C 

* 

$25 

* 

* 

Itinerant 

License 

* 

$60 

* 

* 

* 

* 

*Not  Applicable  (no  fee  charged). 

-^'Students  are  also  charged  a registration  fee  of  $3 
Vw’wV i f advanced  training  is  held  in  conjunction  with  a 

.50. 

salon 

or  school,  the 

fee  is  paid  by  the  owner. 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor  from  board 

records . 


Illustration  1 
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Illustration  2 indicates  the  financial  history  of 
the  board  from  fiscal  year  1973-74  through  fiscal  year 
1978-79. 


BOARD  OF  COSMETOLOGISTS 
FINANCIAL  HISTORY 


Fund 


Fiscal  Year 

Revenue 

Expend! tu  res* 

Balance 

1978-79 

$69,349 

$67,050 

$26,391 

1977-78** 

66,129 

62,232 

24,092 

1976-77 

57,649 

57,076 

20,195 

1975-76 

47,595 

51,478 

19,622 

1974-75 

46,185 

43,718 

23,505 

1973-74 

44,397 

42,788 

21,038 

Includes  prior  year  expenditures,  adjustments,  and  accruals. 


**Increase  in  revenue  and  fund  balance  attributable  to  a general 
increase  in  all  fees  in  1977. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  annual  Montana  financial  reports. 

Illustration  2 


BOARD  GOALS  AND  OBJECTIVES 

The  sunset  law  requires  each  board/agency  under 

review  to  define  its  goals  and  objectives.  The  Board 

of  Cosmetologists  defined  its  goals  as  being: 

To  protect  the  health,  safety,  and  welfare  of  the 
public . 

To  promote  the  professional  and  ethical  standards 
of  cosmetology  and  electrology. 

Based  on  the  preceding  goals,  the  board  listed  an 

objective  as  follows: 

To  renew  approximately  6,023  licenses  per  year, 
issue  approximately  380  new  licenses  per  year, 
examine  275  or  more  new  applicants  per  year, 
inspection  of  759  salons  twice  a year  and  13 
schools  four  times  a year  and  continue  to  improve 
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and  revise  the  laws  and  rules  governing  cosmetol- 
ogy whenever  appropriate  to  meet  the  best  interest 
of  the  consuming  public  along  with  a continued 
awareness  of  upgrading  the  professional  standards 
of  the  practitioners. 

BOARD  FUNCTIONS 

Licensing 

Individuals  wishing  to  receive  a license  to  prac- 
tice or  teach  cosmetology  must  meet  certain  qualifica- 
tions set  by  law  and  the  board.  Licenses  are  issued 
for  each  facet  of  the  cosmetology  trade.  License 
classifications  include:  operator,  manager-operator, 

instructor,  salon,  school,  electrologist , itinerant, 
temporary  operator,  and  temporary  salon. 

Operator  and  Manager-Operator 
To  obtain  an  operator  license  an  applicant  must 
meet  the  following  qualifications: 

--At  least  eighteen  years  of  age. 

--Graduation  from  the  8th  grade. 

--Be  of  good  moral  character 

--Completion  of  a continuous  course  of  study  of  at 
least  2,000  hours  in  a registered  beauty  school, 
over  a period  of  not  less  than  10  months  or  more 
than  14  months  and  receive  a diploma.  Course  work 
may  also  be  obtained  from  courses  provided  through 
the  board  of  public  education. 

--Supply  a health  certificate  issued  by  a registered 
licensed  physician. 

— Pass  a written,  oral,  and  practical  examination. 
(Temporary  licenses  may  be  issued  to  graduates  of 
approved  schools  prior  to  the  exam  for  no  more 
than  90  days.  Physically  handicapped  applicants 
who  qualify  for  a Department  of  Social  and  Rehabil- 
itation Services  training  program  are  exempt  from 
the  examination  and  payment  of  fees  for  one  year 
after  graduation. ) 
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--Written  application  and  payment  of  the  examination 
and  license  fee. 

To  obtain  a manager-operator  license  an  applicant 
must  meet  the  following  additional  qualifications: 

--Actively  engage  in  or  teach  the  practice  of  cos- 
metology in  the  state  for  a period  of  one  year 
preceding  the  application. 

--Payment  of  the  required  license  fee. 

A manager-operator  with  a current  Montana  instructor's 
license  may  also  apply  for  a license  to  hold  an  ad- 
vanced training  course.  The  advanced  school  must  be 
held  in  facilities  that  are  completely  separate  from 
any  salon,  or  held  in  a salon  at  a time  outside  of 
normal  business  hours. 

Instructor 


To  obtain  a license  to  instruct,  an  applicant  must 
have  obtained  an  operator's  license  and  meet  the  follow- 
ing additional  qualifications: 

--Receive  a high  school  diploma  or  equivalent. 

--Be  engaged  as  a beauty  operator  for  at  least  one 
continuous  year  immediately  prior  to  application 
and  have  received  a diploma  from  a registered 
school  of  cosmetology  approved  by  the  board  certi- 
fying completion  of  500  hours  of  student  teacher 
training;  or 

--Engaged  as  a beauty  operator  for  3 continuous 
years  immediately  prior  to  making  the  application 
and  taking  the  examination. 

Electrologist 

To  obtain  a license  to  practice  electrology,  an 
applicant  must  meet  the  following  requirements: 

--Be  at  least  eighteen  years  of  age. 
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— A high  school  diploma  or  its  equivalent. 

--Provide  a health  statement  completed  by  a regis- 
tered licensed  physician. 

--Provide  evidence  of  successful  completion  of  a 500 
hour  course  of  study  in  electrology  from  a li- 
censed electrology  school  or  actual  experience  for 
3 out  of  4 years  immediately  prior  to  application 
for  examination. 

--Pass  the  written  and  practical  examinations. 
(Reciprocity  may  be  granted  if  the  applicant  is 
already  licensed  in  another  state. ) 

--Pay  the  required  examination/license  fee. 

Salons  and  Schools  of  Cosmetology 
The  board  is  responsible  for  issuing  licenses  to 
operate  salons  and  schools  of  cosmetology.  To  obtain  a 
license  to  operate  or  manage  a salon,  the  applicant 
must  meet  the  following  conditions: 

--Maintain  a current  manager-operator  license,  or 
have  someone  in  charge  of  the  salon  who  has  a 
manager-operator  license.  (Anyone  may  own  a 
shop . ) 

--Make  appropriate  application  and  pay  required 
inspection  and  license  fees.  (Temporary  permit 
may  be  issued  for  up  to  90  days  prior  to  inspec- 
tion) . 

--Facilities  must  satisfy  equipment  and  sanitation 
needs  as  established  by  board  rule. 

--Pass  the  equipment  and  sanitation  inspection  made 
by  the  department  inspector  or  the  board. 

The  requirements  to  obtain  a license  to  operate  a 
school  of  cosmetology  are  similar  to  those  of  a salon 
license,  except  that  no  temporary  permit  will  be  is- 
sued. The  applicant  must  meet  the  following  additional 
qualifications : 
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--Must  employ  a licensed  teacher  who  is  at  all  times 
providing  immediate  supervision.  (No  more  than  25 
students  to  each  teacher. ) 

--Possess  equipment  necessary  to  readily  teach  all 
subjects  or  practices  of  cosmetology. 

--Maintain  a school  term  and  curriculum  approved  by 
the  board  of  not  less  than  2,000  hours. 

--Provide  for  daily  recordkeeping  of  student  hours, 
grades,  and  examination  results. 

--Provide  and  file  with  the  department,  sufficient 
bond  in  the  amount  of  $5,000. 

--Facilities  must  be  completely  separate  and  not 
operated  in  connection  with  a salon. 

--Comply  with  other  specific  rules  adopted  by  the 
board . 

Schools  may  also  receive  certification  from  the 
board  to  instruct  student  teachers  if  they  provide  the 
appropriate  board  approved  curriculum  and  pay  the 
required  fee. 

Itinerant  Cosmetologists 

In  addition  to  the  previously  discussed  licensing 
functions,  the  board  issues  licenses  for  itinerant 
cosmetologists  (licensed  cosmetologists  brought  to 
Montana  to  present  demonstrations,  sell  products, 
instruct,  etc.).  To  obtain  the  license  which  is  good 
until  December  31  of  the  year  of  issue,  the  applicant 
must  present  a duplicate  copy  of  his/her  current  cos- 
metology license,  specify  purpose,  and  pay  the  required 
fee.  If  the  itinerant  cosmetologist  is  working  through 
the  cosmetology  association,  a license  is  not  required. 
The  board  has  not  issued  an  itinerant  license  during 
the  last  six  fiscal  years. 
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Reciprocity 

The  board  licenses  both  operators  and  electrolo- 
gists  through  reciprocity.  Reciprocity  without  exami- 
nation is  granted  only  if  the  applicant  is  coming  from 
a state  that  maintains  at  least  the  licensure  require- 
ments of  Montana  and  grants  reciprocity  to  Montana 
applicants.  In  1979,  a total  of  43  states  offered  a 
similar  form  of  conditional  reciprocity.  Montana 
maintains  full  reciprocity  arrangements  with  approxi- 
mately 25  percent  of  these  states.  Montana  will  also 
grant  reciprocity  to  other  states  based  on  a combina- 
tion of  education  and  experience.  The  board  does  not 
grant  reciprocity  for  manager-operator  or  instructor 
licenses.  The  board  has  made  a number  of  denials  to 
individuals  trying  to  obtain  licensing  through  recipro- 
city when  qualifications  were  not  met. 

Examinations 

As  indicated,  each  applicant  for  an  operator, 
instructor,  or  electrologist  license  must  pass  the 
respective  examination.  Examinations  are  a combination 
of  written  and  practical,  designed  to  determine  the 
applicant’s  knowledge  of  both  theory  and  practical 
applications.  Electrology  examinations  were  last 
administered  in  January  1976,  at  which  time  there  were 
two  applicants.  No  electrology  examinations  have  been 
given  since  then.  All  recent  electrologist  licenses 
have  been  obtained  by  reciprocity. 
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Examinations  for  operator  licenses  are  currently 
offered  four  times  a year.  The  instructor  examination 
is  given  at  least  once  a year.  The  written  tests  are 
national  test  pool  examinations  (except  for  electrolo- 
gists),  while  the  practical  and  oral  tests  are  devel- 
oped by  the  board.  All  examinations  are  administered 
by  the  board.  The  following  illustration  indicates  the 
pass-fail  statistics  of  the  applicants  taking  the 
examinations  over  the  past  six  fiscal  years. 


NUMBER  OF  APPLICANTS  PASSING  THE  EXAMINATIONS 


License  Type: 

Operator 

Instructor 

Fiscal  Year 

Taken 

Passed 

Percent 

Taken 

Passed 

Percent 

1978-79 

283 

244 

86% 

15 

11 

73% 

1977-78 

256 

222 

87% 

10 

7 

70% 

1976-77 

198 

180 

91% 

6 

1 

17% 

1975-76 

236 

205 

87% 

3 

3 

100% 

1974-75 

236 

200 

85% 

5 

4 

80% 

1973-74 

244 

190 

78% 

5 

4 

80% 

^Applicants  for  an  instructor's  license  take  the  written  examina- 
tion on  one  test  date  and  the  practical  on  the  next  or  later  exam- 
ination date,  which  are  generally  3 months  apart  as  needed. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  board  records. 


Illustration  3 


The  number  of  licenses  issued  by  the  board  has 
increased  over  the  last  several  years.  Illustration  4 
specifies  the  total  number  of  various  licenses  issued 
and  renewed  for  the  past  six  fiscal  years. 


16 


TOTAL 

LICENSES 

ISSUED  BY 

THE  BOARD 

FISCAL 

YEARS  1973-74  THROUGH  1978-79 

Year : 

License  Type 

1979 

1978 

1977 

1976 

1975 

1974 

Operator* 

Manager- 

1,563 

1,421 

1,608 

1,600 

1,648 

1,709 

Operator 

2,841 

2,676 

2,655 

2,602 

2,515 

2,457 

Instructor 

85 

79 

84 

81 

81 

80 

Sa  Ion 

755 

759 

746 

757 

734 

742 

School 

13 

12 

13 

14 

14 

14 

Electrology* 

Electrology 

13 

8 

9 

7 

.A.-*- 
— — /ws 

Salon 

Advanced 

10 

6 

7 

6 

AA 

— — 

" “ 

School 

Teacher 

5 

4 

1 

5 

4 

4 

Training 

3 

17 

0 

6 

4 

4 

TOTAL 

5,288 

4,982 

5,123 

5,078 

5,000 

5,010 

“Includes  licenses  issued  through  reciprocity.  Only  an  operator 
or  electrologist  license  may  be  obtained  through  reciprocity. 

**Electrologist  licenses  were  not  issued  prior  to  January  1976. 

Source:  Department  of  Professional  and  Occupational  Licensing  Records. 

J 

Illustration  4 


Complaints 

Complaints  against  cosmetologists,  cosmetology 
schools,  and  cosmetology  salons  come  from  a number  of 
sources.  Complaints  have  been  initiated  by  other 
cosmetologists,  consumers,  cosmetology  students,  a 
cosmetology  association,  barbers,  and  the  board. 
Complaints  brought  by  other  cosmetologists  are  general- 
ly against  individuals  who  are  either  practicing  or 
instructing  without  a license.  In  these  cases,  the 
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board  will  send  a letter  requesting  the  individual  to 
cease  and  desist. 

A review  of  the  board’s  complaint  files  and  com- 
plaint register  indicated  that  a total  of  28  complaints 
were  received  during  the  past  six  fiscal  years,  an 
average  of  about  5 per  year. 

The  department  staff  generally  follows  up  on 
complaints  by  contacting  the  individuals  that  are 
involved.  If  a complaint  appears  to  be  serious  in 
nature  or  cannot  be  resolved  by  telephone  or  mail,  a 
board  member  or  the  board  inspector  will  generally 
investigate.  Occasionally,  they  have  obtained  the 
assistance  of  a department  investigator.  Several  cases 
were  turned  over  to  the  department's  legal  counsel  for 
review.  A total  of  20  complaints  have  been 
investigated  over  the  past  six  fiscal  years.  If,  after 
investigation,  the  board  determines  that  there  is  cause 
for  disciplinary  action,  the  individual  is  notified  and 
given  an  opportunity  to  meet  with  the  board.  The  board 
has  held  several  informal  hearings  over  the  last  six 
fiscal  years,  but  has  not  held  a formal  hearing.  The 
board  has  suspended  two  licenses  (both  licensees 
voluntarily  surrendered  their  licenses  for  short 
periods  of  time),  denied  a license  to  one  individual, 
and  issued  reprimands  on  four  occasions. 

Illustration  5 summarizes  all  complaints  reviewed 
by  the  board  from  July  1,  1973  through  June  30,  1979. 
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SUMMARY  OF  COMPLAINTS 
JULY" 1973  THROUGH  JUNE  1979 


Nature  of 

Total 

Complaint 

Number 

Who  Initiated 

How  Resolved 

Pract icing 

7 

Cosmetologist 

5 

No  Violation 

4 

Without  a 

Board 

1 

Letter  Sent 

License 

Consumer 

1 

to  Cease 

3 

Instructing 

5 

Cosmetologist 

1 

Letter  Sent 

Without  a 

Board 

3 

to  Cease 

5 

License 

Cosmet.  Assoc. 

1 

Alleged  Mis- 

6 

Department 

No  Violation 

5 

conduct  of 

Inspector 

3 

Reprimand 

1 

School 

Student 

3 

Shop  Employ- 

4 

Cosmetologist 

2 

Suspension 

1* 

ing  Non- 

Inspector 

1 

Reprimand 

2 

licensee 

Barber 

1 

No  Violation 

1 

Unsupervised 

2 

Inspector 

1 

Reprimand 

1 

Operator 

Barber 

1 

Letter  Sent 

1 

Residential 

2 

License 

Salon  Vio- 

Inspector 

2 

Denied 

1 

lation 

Suspension 

1 

Mi sc 

2 

Board 

1 

Pending 

1 

Barber 

1 

No  Violation 

1 

TOTAL 

28 

Cosmetologist 

8 

Suspension 

2 

Board 

5 

License 

Inspector 

7 

Denied 

1 

Consumer 

1 

Reprimand 

4 

Student 

3 

Letter  Sent 

9 

Cosmet.  Assoc. 

1 

Pending 

1 

Barber 

3 

No  Violation 

11 

^Suspension  of  shop  license  for  two-week  period. 

^’'Includes  complaints  against  cosmetologists--cutting  men's  hair  and 
working  in  a barber  shop. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based  on 

board  records. 

Illustration  5 
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Other  Board  Functions 


The  board  is  responsible  for  several  additional 
functions.  Subject  to  the  approval  of  the  Department 
of  Health  and  Environmental  Sciences,  the  board  pre- 
scribes the  sanitation  rules  that  each  cosmetologist, 
electrologist,  cosmetology  salon,  and  school  of  cosme- 
tology must  adhere  to.  These  rules  are  intended  to 
require  that  certain  precautions  be  observed  in  order 
to  prevent  the  creation  and  spread  of  infectious  and 
contagious  disease.  As  a means  of  policing  this  matter, 
the  board  or  its  inspector  make  an  initial  inspection 
of  all  salons  and  schools  applying  for  licensure. 
Temporary  permits  may  be  issued  to  salons  prior  to 
inspection.  Each  existing  salon  or  school  pays  an 
annual  inspection/licensing  fee  and  is  generally  in- 
spected twice  a year.  Some  salons  miss  inspection  each 
year  as  they  may  be  closed  when  the  inspector  is  in  the 
area.  Schools  are  inspected  more  than  twice  a year. 
In  addition  to  checking  sanitary  conditions,  inspec- 
tions are  designed  to  ensure  that  the  salons  or  schools 
have  the  appropriate  equipment  and  continue  to  ensure 
appropriate  use  of  such  equipment  especially  in  train- 
ing students.  A salon  that  exhibits  problems  will  be 
inspected  on  a follow-up  visit  to  ensure  that  deficien- 
cies are  corrected.  Any  salon  or  school  that  does  not 
correct  sanitation  or  other  deficiencies  may  be  subject 
to  revocation  or  suspension  of  its  license. 
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The  board  is  responsible  for  developing  a curricu- 
lum to  be  taught  in  the  schools  to  both  student  cos- 
metologists training  for  an  operator  license  and  stu- 
dent teachers  training  for  an  instructor  license.  The 
board  also  approves  courses  acceptable  for  continuing 
education  of  instructors.  Instructors  must  obtain  30 
hours  of  continuing  education  annually  in  order  to  stay 
on  the  active  list  and  renew  their  license  to  continue 
instructing. 

Currently,  the  board  maintains  an  individual 
status  report  on  each  student's  credit  hours  and  pro- 
gress toward  graduation  and  qualification  for  the 
respective  examination.  Each  school  is  required  to 
supply  this  information  on  a monthly  basis.  Students 
are  charged  an  initial  registration  fee  to  cover  the 
cost  of  this  procedure. 

EXEMPTIONS  FROM  REGULATION 

By  law,  anyone  who  holds  himself  out  to  be  a 
cosmetologist  or  provides  cosmetology  services  for 
compensation  or  teaches  cosmetology  must  be  licensed  by 
the  board.  However,  there  are  certain  exemptions  to 
the  law  that  allow  an  individual  to  perform  cosmetology 
related  functions  without  a license  (section  37-31-102, 
MCA).  These  exemptions  include: 

— services  in  case  of  emergency  or  domestic  adminis- 
tration without  compensation; 

— services  by  persons  authorized  under  the  laws  of 
this  state  to  practice  dentistry,  the  healing 
arts,  or  mortuary  science;  or 
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--services  by  barbers  lawfully  engaged  in  the 
performance  of  the  usual  and  ordinary  duties  of 
their  vocation  or  in  cutting  women's  hair. 

There  are  also  specific  exemptions  relevant  to  the 

practice  of  electrology.  These  exemptions  include: 

--electrology  services  provided  by  a licensed  med- 
ical doctor; 

--electrology  services  of  a person  employed  by  a 
federal,  state,  county,  city,  or  other  political 
subdivision;  or 

--services  provided  by  an  educational  or  charitable 
institution. 
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Chapter  [II 
OTHER  REGULATION 

STATE  AND  FEDERAL 

In  Montana,  the  Board  of  Cosmetologists  is  the 
only  state  agency  with  regulatory  control  over  cosmetol- 
ogists or  schools  of  cosmetology.  The  Food  and  Con- 
sumer Safety  Bureau  of  the  Department  of  Health  and 
Environmental  Sciences  (HES)  has  some  regulatory  effect 
over  cosmetology  or  electrology  salons  and  schools  as 
these  establishments  must  meet  the  sanitation  require- 
ments of  any  establishment  providing  services  to  the 
public.  Although  the  board  actually  defines  the  sani- 
tary regulations,  they  must  be  approved  by  HES.  HES 
could  close  a cosmetology  establishment  if  sanitary 
conditions  are  not  appropriate.  A consumer  may  also  go 
to  HES  to  complain  about  sanitary  conditions,  in  which 
case  the  establishment  may  be  inspected. 

Cosmetology  schools  that  wish  to  take  part  in 
various  federal  education  and  financial  assistance 
programs  must  be  accredited  by  the  Cosmetology  Accredit- 
ing Commission.  Most  of  the  13  schools  in  Montana 
maintain  such  accreditation. 

According  to  board  rule,  in  order  to  obtain  board 
approval  to  instruct  or  train  student  teachers,  at 
least  one  of  a school's  full-time  instructors  must  be 
certified  by  the  Montana  State  Office  of  Public 
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Instruction  or  be  enrolled  in  or  have  completed  an 
adult  education  course  related  to  the  teacher-training 
curriculum. 

All  cosmetologists,  electrologists , cosmetology 
instructors,  schools,  and  salons  must  adhere  to  the 
various  federal  cosmetics  laws  that  regulate  use  of 
certain  chemicals,  such  as  those  in  hair  dyes,  etc.. 
However,  there  is  no  other  direct  federal  intervention 
or  regulation. 

REGULATION  BY  TRADE  ASSOCIATIONS 

Trade  associations  exert  limited  influence  over 
members  of  the  trade.  The  associations  have  no  regula- 
tory control  over  actions  of  members  of  the  trade; 
however,  they  may  bring  legal  action  against  an  individ- 
ual as  may  any  citizen.  The  Montana  State  Cosmetolo- 
gists Association  exerts  some  influence  over  the  trade 
as  it  provides  a list  of  nominees  for  appointment  to 
the  board.  The  Association  has  also  been  instrumental 
in  developing  legislation  that  affects  the  entire 
trade.  Currently,  about  20  percent  of  the  licensed 
cosmetologists  are  members  of  this  association.  Cosme- 
tologists may  also  belong  to  the  Montana  Association  of 
Barbers  and  Beauticians.  However,  a very  small  percen- 
tage of  the  licensed  cosmetologists  actually  belong  to 
this  association. 
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REGULATION  IN  OTHER  STATES 


Cosmetologists,  cosmetology  instructors,  salons, 
and  schools  are  licensed  in  all  50  states.  However, 
electrologists  are  licensed  in  only  eleven  states, 
including  Montana.  In  most  states,  the  form  of  regula- 
tion is  similar  to  the  regulation  administered  by  the 
Montana  Board  of  Cosmetologists. 

The  following  illustration  compares  the  various 
aspects  of  Montana's  regulation  to  those  of  the  other 
states . 
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COMPARISON— MONTANA  AND  OTHER  STATES; 
REGULATION  OF  COSMETOLOGISTS 


Facet 

U.S. 

Montana 

Licensing  Entity 

44 

boards 

of  cosmetology 

Board  of 

1 

Department  of  Health 

Cosmetologi 

3 

combined  cosmetology 

and  barber  boards 

2 

state  1 

icensing  divL- 

sions 

Board  Size 

2 

boards 

- 1-2  members 

3 members 

20 

boards 

- 3-4  members 

18 

boards 

- 5-6  members 

10 

boards 

- 7-11  members 

Examinations 

50 

boards 

- operator 

Required 

Required 

12 

boards 

- apprentice* 

No  program 

44 

boards 

- instructor 

Education 

45 

boards 

- operator 

8th  grade 

Required  for 

20 

boards 

- apprentice 

No  program 

Licensure 

48 

boards 

- instructor 

12th  grade 

Age  Require- 

38 

boards 

- age  16  or  17 

ments 

12 

boards 

- age  18 

Age  18 

Electrologists 

11 

boards 

- do  license 

Does  license 

Reciprocity 

43 

boards 

- condi- 

Conditional*' 

tional 

** 

7 

boards 

- none 

Renewal 

33 

boards 

- annual 

Annual 

17 

boards 

- biennial 

*A  total  of  25  states  have  an  apprentice  program. 

^Conditional  reciprocity  usually  requires  that  the  applicant  meet 
or  exceed  the  licensure  requirements  of  the  state  in  which  reci- 
procity is  applied. 

Source:  Compiled  by  the  Office  of  the  Legislative  Auditor,  based 

on  the  1979  Milady  Cosmetology  - State  Board  Guide,  22nd 
Edition . 


Illustration  6 
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Chapter  IV 

AREAS  FOR  LEGISLATIVE  CONSIDERATION 
The  design  and  effectiveness  of  various  aspects  of 
regulation  may  warrant  legislative  consideration.  The 
intent  of  the  following  sections  is  to  briefly  discuss 
these  aspects  as  they  apply  to  the  Board  of  Cosmetolo- 
gists. The  areas  for  consideration  include: 

1.  Cosmetology  practice  authority. 

2.  Combining  regulatory  functions. 

3.  Operator  and  manager-operator  license 
distinctions . 

4.  Inspections  of  cosmetology  salons. 

5.  Price  advertising  restrictions  of  cosmetology 
schools . 

6.  Student  training  period,  loss  of  credit 
hours,  and  basic  training  requirements. 

7.  Reexamination  of  those  failing  examinations. 

8.  Student  registration  and  status  reports. 

9.  Proprietary  School  Act. 

10.  Reciprocity  for  manager-operator  license. 

11.  Individual  exemptions  from  the  cosmetology 
law. 

12.  Standards  of  practice. 

13 . Board  membership  and  appointments . 

14.  Association  membership  on  board  committee. 

15.  Licensee  reporting  requirements  and  renewal. 

16.  Administrative  functions. 

17.  Other  areas  of  consideration. 
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COSMETOLOGY  PRACTICE  AUTHORITY 


Section  37-30-101,  MCA,  concerning  the  practice  of 
barbering,  is  relatively  specific  regarding  the  actions 
that  constitute  barbering.  The  general  practice  of 
cutting  hair  is  by  law  restricted  to  barbers  only.  A 
1972  Attorney  General's  opinion  (Volume  No.  24,  Atty. 
Gen.  Opinion  No.  58)  upheld  this  restriction. 

According  to  this  opinion,  cutting  hair  consti- 
tutes barbering  and  even  a licensed  cosmetologist  may 
cut  hair  only  if  the  haircut  is  not  the  primary  service 
rendered.  In  addition,  the  opinion  stated  specifically 
that  only  a licensed  barber  may  singe,  shampoo,  apply 
tonic  to,  or  dye  the  hair  of  a male  person. 

The  cosmetology  statutes  (section  37-31-102,  MCA) 
specifically  exempt  barbers,  allowing  a barber  to 
perform  any  function  associated  with  the  usual  and 
ordinary  duties  of  barbering  or  in  cutting  women’s 
hair.  Conversely,  the  barber  laws  do  not  provide 

similar  exemptions  for  cosmetologists  to  the  practice 
of  barbering. 

The  restrictions  established  in  the  barber  laws 
and  the  lack  of  exemptions  to  the  practice  of  barbering 
serve  to  restrict  the  practice  of  cosmetologists. 
Cosmetologists  are  trained  and  qualified  to  cut  hair 
and  provide  various  other  barber  related  services  to 
male  customers;  and  changes  in  hair  fashions,  styles 
and  techniques  have  led  men  to  use  cosmetology 
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services.  These  practice  restrictions  apparently  do 
not  have  as  their  primary  purpose  the  protection  of  the 
public  from  unqualified  practice. 

COMBINING  REGULATORY  FUNCTIONS 

Currently,  barbers  are  licensed  and  regulated  by 
the  Board  of  Barbers  and  there  are  a number  of  similari- 
ties between  the  functions  and  regulations  of  the  Board 
of  Barbers  and  the  Board  of  Cosmetologists.  Both 
boards  are  responsible  for  licensing  individual  licen- 
sees, as  well  as  schools  and  shops/salons.  Sanitation 
requirements  of  both  trades  are  similar  and  prescribed 
by  the  boards.  The  Board  of  Cosmetologists  employs  an 
individual  to  perform  sanitation  inspections  of  new  and 
established  salons,  while  board  members  of  the  Board  of 
Barbers  perform  their  own  sanitation  inspections.  Both 
boards  are  also  responsible  for  establishing  satisfac- 
tory curriculums  for  barber  or  cosmetology  schools  and 
maintaining  status  reports  regarding  student  progress 
toward  graduation.  The  Board  of  Barbers  does  not 
license  school  instructors,  as  does  the  Board  of  Cosme- 
tologists . 

Students  of  both  trades  receive  education  in 
similar  areas  and  learn  about  the  use  and  effects  of 
various  chemicals  and  other  aspects  of  sanitation  and 
working  on  the  human  hair  and  skin.  In  addition, 
cosmetologists  receive  training  that  qualifies  them  to 
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cut  hair  and  perform  other  services  that,  when  per- 
formed as  a primary  function,  currently  constitute  the 
practice  of  barbering.  As  noted  in  the  previous  sec- 
tion, because  specific  procedures  constitute  the  prac- 
tice of  barbering,  cosmetologists  are  excluded  from 
performing  these  barbering  functions  or  restricted  to 
performing  them  only  as  secondary  services.  Thus,  if 
the  removal  of  apparent  restrictions  is  accomplished, 
the  license  requirements  of  the  two  trades  will  be  even 
more  similar. 

The  similarity  between  the  regulated  functions  of 
barbers  and  cosmetologists  and  the  duties  of  their 
respective  boards  raises  some  question  regarding  the 
need  for  two  boards  to  regulate  similar  activities.  If 
continuation  of  the  boards  is  desired,  consideration 
could  be  given  to  the  consolidation  of  the  licensing 
bodies  as  an  alternative  to  separate  boards.  If  consol- 
idation occurs,  consideration  could  also  be  given  to 
either  maintaining  the  separate  identities  and  qualifi- 
cations of  the  trades  or  reevaluating  the  license 
types . 

A combining  of  regulatory  boards  has  been  imple- 
mented successfully  in  three  of  the  50  states  regulat- 
ing these  trades.  The  states  include:  Oregon, 

Colorado,  and  West  Virginia.  In  Oregon,  the  combined 
board  issues  one  type  of  license  for  hair  design.  In 
Colorado,  the  separate  identity  of  both  trades  was 
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retained  and  separate  licenses  are  issued,  but  the  shop 
and  salon  licenses  were  combined.  West  Virginia  has 
had  a combined  board  since  1934  and  issues  separate 
licenses . 

OPERATOR  AND  MANAGER-OPERATOR  LICENSE  DISTINCTION 

Currently,  an  individual  is  required  to  obtain 
2,000  hours  of  student  training  prior  to  applying  for  a 
license  to  practice  cosmetology.  The  applicant  must 
pass  the  examination  to  demonstrate  the  student’s  know- 
ledge of  theory  and  practical  applications  in  cosmeto- 
logy. If  the  individual  passes  the  examination,  an 
operator's  license  is  issued.  The  operator  is  then 
required  to  work  under  the  supervision  of  a 
manager-operator  for  at  least  one  full  year  before 
being  eligible  for  a manager-operator  license. 

In  considering  the  appropriateness  of  the  two 
license  types  there  are  several  different  views.  One 
view  is  that  the  issuance  of  an  operator's  license  and 
the  one  year  of  supervision  prior  to  receiving  the 
manager-operator  license  is  necessary  and  serves  to 
further  develop  cosmetology  skills  and  techniques,  thus 
increasing  the  protection  of  the  consuming  public. 
Since  the  operator  may  not  operate  a salon  prior  to 
working  under  supervision  for  one  year  and  receiving  a 
manager-operator  license,  the  supervision  received 
helps  in  formulating  skills  to  better  prepare  the 
individual  for  the  operating  of  a salon. 
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Another  view  is  that  the  license  distinction  is 
not  needed.  An  individual  receives  approximately  50 
weeks  of  education  and  practical  cosmetology  experience 
as  a student.  This  training  and  experience  together 
with  successfully  passing  the  examinations  should  be 
sufficient  indication  of  an  individual's  ability  to 
both  perform  unsupervised  cosmetology  functions  and 
obtain  a license  to  operate  a salon.  (Anyone,  licensed 
or  not,  may  own  a salon.  ) The  one  year  operator 
experience  requirement  prior  to  obtaining  a 
manager-operator  license  is  viewed  as  only  delaying  and 
restricting  the  entry  of  operators  into  the  salon 
operation  function  (particularly  in  small  towns  with  a 
limited  number  of  salons)  and  provides  no  additional 
protection  to  the  public.  The  distinction  between  the 
manager-operator  license  and  the  operator  license  could 
be  eliminated  by  issuing  a single  license.  This  would 
allow  licensees  the  opportunity  to  make  the  determina- 
tion to  either  operate  their  own  salon  or  work  for 
another  manager. 

Yet,  another  view  is  somewhat  of  a combination  of 
the  two  previous  views.  The  one  year  of  supervision 
would  be  required  for  manager-operator  licensure  in 
most  cases,  but  in  certain  situations  the  board  would 
be  allowed  the  discretion  to  grant  a manager-operator 
license  without  completion  of  the  year's  supervision. 
This  gives  the  applicant  the  opportunity  to  obtain  a 
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manager-operator  license,  when  the  applicant  for  rea- 
sons of  geographical  location,  economic  conditions, 
etc.  could  not  acquire  employment  to  obtain  the  super- 
vision. Such  a provision  exists  for  the  licensing  of 
real  estate  brokers  in  Montana.  If  the  Board  of  Realty 
Regulation  finds  that  an  applicant  could  not  obtain 
employment  as  a licensed  salesman  because  of  conditions 
existing  in  the  area  where  the  salesman  resides,  the 
board  may  waive  the  2-year  experience  requirement  for 
broker  licensure.  This  alternative  helps  alleviate  the 
potential  problem  of  using  the  supervision  requirement 
to  possibly  delay  and  restrict  entry. 

INSPECTIONS 

Adequacy  of  Inspections 

Before  a cosmetology  school  or  salon  can  obtain  a 
license  to  operate,  it  must  be  inspected  by  the  board 
or  its  inspector.  Currently,  the  board  has  one 
full-time  inspector.  In  fiscal  year  1978-79,  this 
individual  was  responsible  for  inspecting  approximately 
900  new  and  established  salons  and  13  schools  of 
cosmetology.  The  inspector  has,  by  board  policy,  been 
responsible  for  inspecting  each  established  salon  at 
least  once,  and  if  possible,  twice  a year  and  each 
school  of  cosmetology  three  or  four  times  per  year. 
During  fiscal  year  1978-79,  a total  of  1,840 
inspections  were  completed. 
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Because  of  the  significant  distances  to  various 
salon  locations  in  the  state  of  Montana,  some  salons 
are  not  inspected  each  year.  Some  salons  are  missed 
because  they  are  closed  when  the  inspector  is  in  town. 
Most  of  the  salons  that  are  not  inspected  are  in  rural 
communities.  If  inspections  are  necessary  then  each 
new  and  established  salon  should  be  inspected  annually 
with  follow-up  inspections  of  those  salons  displaying 
deficiencies.  The  inspection  agenda  should  therefore 
be  revised  when  needed  to  ensure  inspection  of  all 
salons  at  least  once  each  year. 

Transfer  of  Inspection  Functions 

In  the  past,  the  board  maintained  relatively  close 
communication  with  the  Department  of  Health  and  Environ- 
mental Sciences  (HES).  The  board's  appointed  inspector 
and  established  rules  of  sanitation  were  subject  to  HES 
approval.  Recently,  the  board  has  not  maintained  the 
same  degree  of  communication  with  HES  regarding  inspec- 
tor appointments  or  the  inspector's  functions,  since 
established  rules  of  sanitation  have  not  been  changed 
for  some  time. 

HES  could  be  of  further  assistance  to  the  board. 
HES  and  local  city/county  health  departments  are  in  a 
position  to  conduct  some  or  all  facility  inspections 
and  have  on  staff  individuals  with  expertise  regarding 
sanitation  and  inspection  techniques.  The  local  health 
departments  are  already  performing  inspections  of 
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restaurants  and  other  public  facilities.  In  fact,  the 
State  Board  of  Health  has  general  authority  to  close 
any  public  establishment  that  does  not  meet  established 
sanitation  requirements.  The  inspection  of  restaurants 
and  bars,  etc.,  (generally  inspected  twice  each  year) 
can  be  compared  with  inspection  of  a cosmetology  salon- 
each  provide  services  to  the  public  that  require  sani- 
tary procedures  and  techniques  to  prevent  the  creation 
and  spread  of  disease.  HES  and  local  city/county 
health  departments  have  responded  in  the  past  to  com- 
plaints about  the  sanitation  of  cosmetology  salons. 
Consideration  could  be  given  to  allow  HES/local  health 
departments  to  assume  some  or  all  of  the  inspection 
functions  of  the  board.  An  official  of  HES  indicated 
that  such  a procedure  would  be  feasible  if  certain 
licensing  and  procedural  changes  were  implemented.  For 
example,  the  board  collects  an  initial  inspection  fee 
and  salon  or  school  license  fee,  part  of  which  would 
have  to  be  transferred  to  the  agency  inspecting  the 
facilities  to  cover  the  cost  of  inspection. 

PRICE  ADVERTISING  RESTRICTIONS 

Although  salons  may  advertise  the  price  of  ser- 
vices, cosmetology  schools  are  excluded  from  doing  so 
by  board  rule.  This  price  restriction  is  contrary  to 
U.S.  Supreme  Court  decisions  that  question  the  consti- 
tutionality of  control  over  trade  or  professional 
advertising. 
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A major  reason  stated  for  such  price  advertising 
restrictions  is  that  the  schools  are  able  to  use  "free 
labor"  provided  by  students.  On  the  other  hand,  since 
students  are  in  training,  they  may  also  provide  a lower 
quality  service  as  compared  to  an  experienced  cosmeto- 
logist. 

The  purpose  for  a licensing  board  is  to  protect 
the  public.  The  board  rules  and  restrictions  concern- 
ing advertising  of  a school’s  clinical  services  do  not 
appear  to  be  solely  for  the  protection  of  the  public. 
Rather,  they  have  the  effect  of  reducing  price 
competition. 

STUDENT  TRAINING  AND  CREDIT  REQUIREMENTS 
Training  Duration 

An  individual  wishing  to  practice  cosmetology  must 
obtain  the  proper  education  and  the  required  2,000 
hours  of  training.  Upon  successful  completion  of  this 
training,  the  individual  may  apply  to  take  the  examina- 
tion for  an  operator's  license.  However,  several 
aspects  of  current  law  and  board  rule  may  prevent  or 
make  it  unnecessarily  difficult  for  individuals  to 
obtain  the  required  training. 

Currently,  law  requires  that  an  individual  obtain 
the  required  2,000  credit  hours  of  training  through  a 
program  of  not  less  than  10  months  or  longer  than  14 
months.  This  requirement  allows  almost  no  flexibility 
for  part-time  course  work  by  excluding  individuals  who 
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could  only  afford  to  obtain  the  training  on  a part-time 
basis  (i.e.,  housewives  and  others  with  financial  and 
domestic  obligations,  etc.)*  It  may  be  appropriate  to 
allow  more  flexibility  and  give  the  board  discretion  to 
determine  the  acceptability  of  part-time  or  accelerated 
training  programs . 

Credit  Hours  and  Student  Withdrawal 

A board  rule  states  that  all  credit  hours  attained 
by  a student  are  lost  if  the  student  withdraws  from 
school  for  more  than  60  days,  and  does  not  have  an 
extraordinary  reason  for  leaving  school  (i.e.,  serious 
accident  or  illness).  If  a student  wishes  to  re- 
enroll, registration  must  be  done  over  again  and  all 
credit  hours  must  be  repeated.  This  policy  puts  un- 
necessary financial  pressure  on  an  individual  who,  for 

any  reason,  must  temporarily  leave  school.  There  are 

« 

certain  cases,  where  loss  of  some  but  not  all  credit 
hours  may  be  appropriate.  Board  rules  should  provide 
more  flexibility  regarding  board  discretionary  author- 
ity to  approve  or  disapprove  student  retention  of  some 
or  all  of  the  credit  hours  based  upon  the  individual 
circumstances . 

Student  Transfers 

There  are  several  board  rules  relating  to  intra- 
city transfer  of  students.  One  states  that  a student 
will  not  be  permitted  to  transfer  to  a different  school 
in  the  same  city  unless  the  school  has  been  in  opera- 
tion for  at  least  two  years. 


37 


Another  rule  states  that  in  cases  involving  a 
transfer  of  a beginning  student  from  one  school  to 
another,  the  student  transferring  within  the  same  city 
must  retake  300  hours  of  basic  training  before  being 
allowed  to  perform  cosmetology  related  functions  for 
the  public.  This  rule  does  not  add  additional  hours  to 
the  total  number  of  credit  hours  required  for  gradua- 
tion. However,  this  procedure  results  in  a loss  of 
practical  education  and  experience  to  students  as  they 
are  restricted  from  performing  cosmetology  services  for 
the  public  until  completing  the  300  hours.  The  student 
that  has  demonstrated  ability  and  completed  the  300 
hours  at  one  school  should  be  equally  competent  to 
immediately  begin  performing  cosmetology  services  for 
the  public  at  the  following  school. 

These  rules  were  apparently  established  to  prevent 
one  school  from  luring  students  away  from  the  other  and 
to  prevent  students  from  arbitrarily  switching  from  one 
school  to  the  other  simply  because  of  preference.  The 
rules  do  not  appear  to  be  designed  solely  for  public 
protection. 

REEXAMINATION 

A student  who  fails  the  operator  examination  twice 
must,  by  law,  wait  at  least  six  months  before  being 
allowed  to  retake  the  examination,  or  must  obtain  an 
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additional  200  hours,  or  five  weeks,  of  classroom 
education.  Requiring  an  individual  to  wait  six  months 
or  take  additional  training  may  place  unnecessary 
hardship  on  the  applicant.  If  the  examinations  prop- 
erly test  the  ability  and  theoretical  knowledge  of  the 
applicant  then  there  is  a question  as  to  whether  or  not 
additional  education  should  be  required.  The  applicant 
could  be  allowed  to  continue  to  retake  the  examination 
and  pay  the  required  fee.  If  the  applicant  does  not 
have  the  ability,  he  or  she  should  not  pass  the  exami- 
nation. If  additional  education  is  required,  it  should 
be  up  to  the  applicant  to  increase  his  or  her  knowledge 
of  trade  practices  in  order  to  pass  the  examination. 
STUDENT  REGISTRATION  AND  STATUS  REPORTS 

A board  rule  requires  that  the  schools  of  cosmetol- 
ogy send  monthly  statements  to  the  board  indicating  the 
total  hours  of  training  received  by  each  student  and  a 
breakdown  of  credit  hours  by  subject  area.  Department 
personnel  are  responsible  for  maintaining  these  monthly 
records.  In  order  to  finance  these  procedures,  each 
student  is  required  to  register  with  the  board  and  pay 
a registration  fee  of  $3.50.  By  issuing  a license  to 
operate  a school,  the  board  delegates  to  the  holder  of 
that  license  the  responsibility  to  ensure  appropriate 
performance  of  students  and  accurate  accountability  of 
student  progress  toward  meeting  the  requirements  for 
graduation.  This  information,  as  maintained  by  the 
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school,  should  be  sufficient  evidence  of  student 
achievement  toward  graduation  and  qualification  for 
examination.  The  student  can  also  request  copies  of 
any  information  regarding  his  or  her  progress.  It 
should  not  be  necessary  for  the  board  to  maintain 
monthly  records  of  each  individual  student.  However, 
the  board  could  be  informed  of  any  changes  in  student 
status . 

PROPRIETARY  SCHOOL  ACT 

The  Proprietary  School  Act  (section  20-30-101, 
MCA)  requires  that  a trade  school  obtain  appropriate 
certification  and  license  from  the  Department  of  Busi- 
ness Regulation.  The  Department  of  Business  Regulation 
has  the  authority  to  establish  specific  requirements 
for  equipment,  personnel,  instruction  materials,  in- 
structors, etc.  as  are  necessary  to  provide  adequate 
educational  opportunities.  However,  the  Department  of 
Business  Regulation  does  not  license  or  regulate  cos- 
metology schools  or  instructors.  Laws  exist  regarding 
the  licensure  of  schools  and  instructors  for  cosmetol- 
ogy schools  by  the  Board  of  Cosmetologists.  The  law 
(section  20-30-102,  MCA),  specifically  exempts 
cosmetology  schools  from  regulation  under  the 
Proprietary  School  Act.  Therefore,  the  responsibility 
of  licensing  trade  schools  and  establishing  instructor 
requirements  for  trades  is  divided  between  a state 
board  (for  cosmetologists)  and  a state  agency  (for  all 
other  trades ) . 
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If  it  is  determined  that  the  licensing  and  regulat- 
ing of  cosmetology  schools  and  instructors  is  neces- 
sary, then  consideration  should  be  given  to  making 
regulation  consistent.  It  may  be  appropriate  that  the 
Department  of  Business  Regulation  assume  the  licensing 
and  regulation  of  all  trade  schools  including  cosmetol- 
ogy schools  and  instructors . 

RECIPROCITY 

Out-of-state  licensees  may  obtain  a Montana  opera- 
tor or  electrologist  license  through  reciprocity. 
Reciprocity  without  examination  is  granted  only  if  the 
applicant's  state  requires  the  same  education  and 
grants  the  same  privileges  to  Montana  licensees. 
Presently,  Montana  maintains  various  forms  of  condi- 
tional or  full  reciprocity  arrangements  with  a number 
of  states.  However,  reciprocity  is  not  given  for  a 
manager-operator  license  and  a licensed  manager- 
operator  from  another  state  must  work  as  an  operator 
for  one  year  in  Montana  prior  to  qualifying  for  a 
manager-operator  license.  This  requirement  does  not 
appear  to  be  designed  solely  for  the  protection  of  the 
public.  Rather,  it  places  restrictions  on  the  granting 
of  manager-operator  licenses.  If  a licensed  manager- 
operator  enters  Montana  from  a state  that  specifies  at 
least  the  same  requirements  for  licensure,  it  should  be 
appropriate  that  a qualified  applicant  be  able  to 
obtain  as  manager-operator  license  in  Montana  as  well. 
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EXEMPTIONS  FROM  THE  COSMETOLOGY  LAW 


By  law,  dentists  and  others  of  the  healing  arts, 
as  well  as  morticians  and  barbers,  are  exempt  from  the 
requirements  of  licensure  under  the  cosmetology  laws. 
The  exemption  to  dentists  and  others  of  the  healing 
arts  is  questionable  and  it  may  be  appropriate  to 
review  the  validity  of  exempting  them  from  the  law. 
There  may  be  some  need  for  a mortician  to  perform 
cosmetology-related  services. 

There  are  certain  exemptions  from  the  laws  relat- 
ing to  the  practice  of  electrology  (removal  of  super- 
fluous or  unwanted  hair).  Under  the  law,  a licensed 
medical  doctor  may  perform  the  work  of  an 
electrologist . In  addition,  any  person  employed  by  a 
federal,  state,  county,  city,  or  other  political 
subdivision  or  by  an  educational  or  charitable 
institution  may  perform  electrology  services.  Medical 
doctors  are  probably  competent  to  perform  electrology; 
however,  employment  with  the  federal,  state,  county,  or 
city  governments  or  educational  and  charitable 
institutions  does  not  guarantee  adequate  training. 
Such  services  performed  by  untrained  individuals  could 
result  in  serious  harm  to  the  public  due  to  scarring 
and  other  adverse  effects. 

STANDARDS  OF  PRACTICE 

A standard  of  practice  is  essential  to  any  trade. 
By  law,  the  Board  of  Cosmetologists  may  revoke  or 


42 


suspend  a license  based  upon  gross  malpractice.  How- 
ever, the  board  has  not  adopted  a standard  of  practice. 
Without  a standard  on  which  to  base  performance, 
regulatory  entities  have  little  means  of  determining 
what  is  unprofessional  conduct  and  what  form  of  penalty 
to  impose.  A recent  Idaho  Supreme  Court  decision  has 
raised  some  doubt  regarding  the  authority  of  Idaho's 
nursing  board  to  take  disciplinary  action  against  a 
licensee  when  the  action  is  based  solely  on  the  board's 
determination  of  what  is  gross  malpractice.  Standards 
of  practice  should  provide  specific  information  neces- 
sary to  determine  what  constitutes  gross  malpractice. 
The  standards  adopted  by  the  board  should  be  included 
in  the  established  rules  of  the  board  within  the 
Administrative  Rules  of  Montana  (ARM). 

BOARD  MEMBERSHIP  AND  APPOINTMENTS 
Public  Membership 

The  board  is  made  up  of  three  persons  who  are 
licensed  to  practice  the  trade.  In  order  to  facilitate 
public  input  into  board  operations,  some  states  have 
required  that  regulatory  boards  have  public  members. 
Montana's  board  does  not  have  a public  member.  Mon- 
tana's Legislative  Audit  Committee  has  recommended  that 
at  least  one  public  member  be  appointed  to  all  regula- 
tory boards . 
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Gubernatorial  Appointments 

Gubernatorial  appointments  to  the  board  are  not 
subject  to  Senate  confirmation.  The  Senate  confirms 
the  appointments  to  some  of  the  state’s  boards  and 
commissions.  The  Legislative  Audit  Committee  has 
recommended  that  appointments  to  regulatory  boards  be 
subject  to  Senate  confirmation. 

Board  Member  Nomination 

The  law  states  that  the  governor  may  appoint  board 
members  from  a list  of  nominees  supplied  by  the  Cos- 
metology Association.  In  order  to  reduce  the  reluct- 
ance of  the  public  and  non-association  members  to 
submit  nominations  for  appointment,  and  to  allow  for 
greater  input  the  Legislative  Audit  Committee  has 
recommended  that  nominations  may  be  supplied  from  any 
individual  or  facet  of  the  cosmetology  trade  or  the 
public . 

ASSOCIATION  MEMBERSHIP  ON  BOARD  COMMITTEE 

The  board  has  adopted  the  rules  of  public  partici- 
pation of  the  Department  of  Professional  and  Occupa- 
tional Licensing.  Currently,  determination  of  such 
matters  is  subject  to  approval  by  a majority  vote  of 
the  Board  Committee  on  Public  Participation.  This 
committee  is  composed  of  the  board  members  and  the 
executive  officers  of  the  Montana  State  Cosmetologists 
Association.  There  are  at  least  three  or  more  execu- 
tive officers  in  the  association.  Therefore,  matters 
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involving  public  participation  may  be  controlled  by  the 
association.  This  appears  to  be  an  inappropriate 
delegation  of  agency  or  board  authority  to  a special 
interest  group  (trade  association).  The  board  plans  to 
implement  a rule  change  to  exclude  the  association  from 
the  committee. 

LICENSEE  REPORTING  REQUIREMENTS 

The  board  does  not  require,  and  the  renewal  form 
does  not  allow,  space  for  the  licensee  to  provide 
information  that  would  alert  the  board  to  potential 
problems.  For  example,  the  board  may  never  learn  of 
the  existence  or  results  of  legal  actions  or  violations 
of  regulations  which  could  be  indications  of  the  qual- 
ity of  services  which  licensees  provide.  The  current 
renewal  form  could  be  expanded  to  include  additional 
practice  information.  This  would  reduce  the  board's 
dependence  on  the  complaint  process  to  identify  prob- 
lems . 

ADMINISTRATIVE  FUNCTIONS 

As  a result  of  various  sunset  reviews  of  boards 
within  the  Department  of  Professional  and  Occupational 
Licensing,  three  separate  administrative  areas  have 
consistently  been  identified.  These  areas  are: 

— Reporting  requirements  of  boards. 

— Automated  license  records. 

--Multi-year  renewal. 
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Since  individual  documents,  addressed  to  the  depart- 
ment, will  be  formulated  concerning  these  administra- 
tive areas,  a detailed  discussion  of  each  is  not 
presented  in  our  review  of  the  board. 

Reporting  Requirements  of  Boards 

Montana  currently  has  a reporting  requirement, 
section  2-7-102,  MCA,  which  requires  all  state  govern- 
mental agencies  to  submit  biennial  reports  to  the 
governor.  However,  these  reports,  when  published, 
contain  very  limited  information.  A report  containing 
more  specific  information  (i.e.,  number  of  applicants 
for  examination,  pass-fail  rates,  receipts  and  expendi- 
tures, goals  and  objectives,  complaints,  and  disposi- 
tions of  complaints)  would  increase  the  usefulness  of 
the  report  and  allow  the  legislature  to  monitor  more 
easily  a board's  activity. 

Automated  License  Records 

At  the  present  time,  most  licensee  records  are 
kept  manually  by  the  board  within  the  department.  In 
addition,  new  and  renewed  licenses  are  manually  typed 
by  administrative  assistants.  An  alternative  is  to 
automate  license  records  through  a department-wide 
system.  The  automated  system  could  print  renewal 
notices  and  also  licenses.  In  addition,  such  automated 
records  could  be  used  to  generate  a roster  of  current 
licensees  and  statistical  reports  on  the  licensee 
populations.  Additions,  deletions,  and  corrections  to 
the  licensee  files  could  also  be  made  easily. 
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Multi-year  Renewal 

Most  boards  within  the  department  are  statutorily 
required  to  renew  licenses  on  an  annual  basis.  Annual 
renewal  may  not  be  necessary  and  may  result  in  adminis- 
trative costs  in  excess  of  those  necessary  for  effec- 
tive regulation.  An  alternative  to  annual  renewal  is 
to  spread  renewals  over  two  or  more  years.  If  renewals 
were  extended  for  more  than  one  year,  the  department 
workload  and  administrative  expenses  would  be  reduced. 
OTHER  AREAS  OF  CONSIDERATION 

In  previous  reviews  of  regulatory  boards  in  Mon- 
tana, uniformity  among  boards  in  reimbursement  of  board 
members  and  the  setting  of  licensing  fees  commensurate 
with  the  cost  of  regulation  were  often  discussed.  In 
relation  to  these  areas  the  Legislative  Audit  Committee 
has  recommended  that  all  regulatory  boards  be  allowed 
total  flexibility  to  set  fees  commensurate  with  cost 
and  that  all  members  of  regulatory  boards  be  reimbursed 
at  similar  rates. 
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